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Non-aquiescence.   EPA should non-acquiesce outside the 8th Circuit with the court’s conclusion that the EPA’s position on ACTIFLO expressed in the letter is a rule.  If we accept the view that the letter promulgated a rule, then we are bound by the court’s conclusions with respect to the rule.  

	Within the 8th Circuit, there are two alternative interpretations of the decision

	-- Narrow interpretation.  The court only held that imposition of internal secondary treatment limits was prohibited

	-- Broader interpretation.  The court held that EPA may not prohibit blending because diverted flows do not receive secondary treatment effectively imposes internal treatment limitations on discharges from ACTIFLO units.

What form may non-aquiescence take?

	EPA may continue to express its views about the proper interpretation of the bypass regulation informally.  DOJ cautions, however, that, in the event, we express this view in written form that we should expect to be subject to judicial challenge like in Iowa League.  There should be a complete record of the basis for written interpretation that includes all materials supporting our view to avoid what happened in Iowa League.  Recall that in that case, all that the court had before it was material that supported the petitioner’s view of the history of blending and the bypass regulation.  


